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1. PURPOSE OF REPORT 
5 

To consider application; 573/11/46(5)   
 
Nature of Application: A 50m length of footpath linking East End Road 

and London Road      
 
Parish: Charlton Kings     
 

 Name of Applicant: Mrs P Harford      
  

Date of Application: 22 April 2008  
 
Landowner: Signature Build Ltd 
 
Witness Evidence forms: Total of 10 PPEFs submitted by 11 individuals.  
 
 

2. RECOMMENDATIONS OF THE CASE OFFICER 
 
That no Order be made to add the claimed footpath to the legal record of public 
rights of way due to insufficient evidence.      

 
3. RESOURCE IMPLICATIONS 

 
  Average staff cost in taking an application to the Committee- £5,000. Cost of 

advertising Order in the local press, which has to be done twice, is approximately 
£500 per notice.  In addition, the County Council is responsible for meeting the 
costs of any Public Inquiry associated with the application.  If the application were 
successful, the path would become maintainable at the public expense. 

  
4. SUSTAINABILITY  & EQUALITY IMPLICATIONS 

 
 No sustainability implications have been identified.  
 

5. DEPARTMENTAL CONTACT 
 

Jaci Harris, Asset Data Officer (Definitive Map), Highway Authority.   
Telephone Gloucester (01452) 328981 

 E-mail: jaci.harris@gloucestershire.gov.uk  



6. 
 STATUTORY AUTHORITY 
 

Section 53 of the Wildlife and Countryside Act 1981 imposes a duty on the County 
Council, as surveying authority, to keep the Definitive Map and Statement under 
continuous review and to modify it in consequence of the occurrence of an ‘event’ 
specified in sub section [3].  Any person may make an application to the authority 
for a Definitive Map Modification Order on the occurrence of an ‘event’ under 
section 53(3) (b) or (c). The County Council is obliged to determine any such 
application that satisfies the required submission criteria in accordance with 
schedule 14 of the Act.  
 
Section 53(3)(c)(i) relates to the discovery by the Authority of evidence that shows 
that a right of way that is not shown on the map and statement subsists, or is 
reasonably alleged to subsist, over land in the area to which the map relates. 
 

 HIGHWAYS ACT 1980 - Section 31: Dedication of a way as highway presumed 
after public use of 20 years. 

 
a) Where a way over any land…has been actually enjoyed by the public as of 

right and without interruption for a full period of 20 years, the way is deemed to 
have been dedicated as a highway unless there is sufficient evidence that 
there was no intention during that period to dedicate it. 
 

b)  The period of 20 years…is to be calculated retrospectively from the date when      
the right of the public to use the way is brought into question, whether by a 
notice…or otherwise. 

 
 PRESUMED DEDICATION AT COMMON LAW 
 

Use of a way by the public without secrecy, force or permission of the landowner 
may give rise to an inference that the landowner intended to dedicate the way as a 
highway appropriate to that use, unless there is sufficient evidence to the contrary. 
Unlike dedication under S.31 Highways Act 1980, there is no automatic 
presumption of dedication after 20 years of public use, and the burden of proving 
that the inference arises lies on the claimant. There is no minimum period of use, 
and the amount of user which is sufficient to imply the intention to dedicate will 
vary according to the particular circumstances of the case. Any inference rests on 
the assumption that the landowner knew of and acquiesced in public use. 
 

 
REPORT 
 
7. BACKGROUND  
 

 A location map at scale 1:5,000 is attached (JH1) showing the location of the path 
in the Parish of Charlton Kings, Cheltenham District.  It is found within Ordnance 
Survey Grid Square SO9720.    
 

7.1 No historical indication has been found of a name for the claimed highway. The 
path runs for a length of 50m alongside the Duke of York pub on London Road 
(A40) and connects with East End Road (490051). On 2 June 2008 Land Registry 
confirmed that as of 30 May 2008, Signature Build Ltd had absolute title to the 
land.  A base map plan at 1:1250 scale showing the outline of the site owned by 



Signature Build Ltd in red and the claimed path running between points AB as a 
sold black line, is held (JH2).   

 
7.2 The Definitive Map Modification Order (“DMMO”) application, made by Mrs Pamela 

Harford on 22 April 2008, included Form 1 and an accompanying plan of the path 
drawn at 1:1250 scale. The claimed route was drawn in green crayon.  
  

7.3 This application was assigned a ‘medium’ priority rating and therefore the 
investigation only started in 2017.  It quickly became evident that the site over which 
this claimed path crossed had been developed and the path was no longer 
available, either on its claimed route or any other within the site.  Upon being 
appraised of this by the Asset Data Officer, Mrs Harford decided to withdraw her 
application.  She emailed on 12 April 2017 to say that she wished to withdraw her 
application because “the developers/ builders have completely built over it now”.     
 

7.4 The investigation revealed that the land over which the claimed path crossed had 
been developed under planning permission; 09/01515.  A map showing the effect of 
the development is held (JH3).  The outline of the site is shown in red.  The Duke of 
York pub which fronts onto London Road was converted and extended to 
accommodate 3 residential properties. A further 2 new properties were also 
constructed facing onto London Road.  4 dwellings were constructed behind the pub 
fronting onto East End Road. The planning permission included the construction of a 
6ft rendered brick wall (shown green) running between the converted pub and the 4 
houses.  No provision was found to have been made for the claimed path which is 
shown by a solid black line.   
 

7.5 10 Public Path Evidence Forms (“PPEFs”) were originally submitted by 11 
individuals (including the applicant) in support of the application.   Following a check 
with Land Registry, a letter was sent on 27 September 2017 to the 5 individuals 
(excluding the applicant) still residing at the addresses noted on their PPEFs to 
advise them of the situation and ask them if they wished their evidence to be remain 
‘open’ on file.  No responses were received.    
 

7.6 This left 4 PPEFs submitted by 5 individuals.  A report was submitted to the Internal 
Officers Panel on 24 November 2017 to consider whether we as the Surveying 
Authority could abandon the application.  The panel agreed that the application 
should be resolved as “abandoned due to insufficiency of evidence”.       

 
7.7  Following a recent review of applications considered by the Internal Officer’s Panel 

however, it was felt that this application, due to its reliance on user evidence, should 
be submitted for ‘official’ determination by the Commons and Rights of Way 
Committee.  
 

8. DESCRIPTION OF CLAIMED PATH (“PATH”) 
 

a. This report deals with the application for the claimed route as received in 2008 and 
as shown on the plan held (JH2) before the development of the site.  The following 
description of the claimed path is taken from Ordnance Survey mapping.  The 
claimed path starts at its junction with the London Road at a point marked A on the 
plan at Ordnance Survey Grid Reference (“OSGR”) SO 9738/ 2047. It had a width of 
4m Between the Duke of York pub and the neighbouring property No.319 London 
Road.  The path follows the boundary of the Duke of York pub for an approximate 
distance of 33m.  It then hugs the boundary adjacent to the property, Daisy Bank, 
East End Road for a further 17m before connecting with the East End Road at a 
point marked point B on the plan at OSGR SO 9735/ 2043.   



b. The claimed path was inspected on 27 August 2019 at which time the path was 
found to be inaccessible.  Photos are held as (JH4).   

 
9. DOCUMENTARY EVIDENCE 

 
9.1 Under Section 32 of the Highways Act 1980, when determining whether a way 

has or has not been dedicated as a highway, or the date on which such 
dedication, if any, took place, shall take into consideration any map, plan or 
history of the locality or other relevant document which is tendered in 
evidence, and shall give such weight thereto as the court or tribunal considers 
justified in the circumstances, including the antiquity of the tendered 
document, the status of the person by whom and the purpose for which it was 
made or compiled, and the custody in which it has been kept and from which 
it is produced.   
 

9.2 Ordnance Survey Pen and Ink 2”:1 mile drawing No. OSD172; Cheltenham -
1811 – Robert Dawson (British Library online)  
 
The British Library holds 351 of the original preliminary drawings made by the Board 
of Ordnance Surveyors at the Tower of London between the 1780s and 1840.  The 
collection includes maps drawn by Robert Dawson, whose work set the style for 
British military map making.  The path is not shown.    
 

 
2”:1mile Pen & Ink Drawing 
 

9.3 Commercial Map Makers of Gloucestershire; Bryant Map 1824 - 1.45 inches: 
1mile. Ref: CW/G912GLO1824 & Greenwood Map 1824 - 1inch: 1mile. Ref:  
CW/912GRE1824, both of Gloucestershire Archives 
 
Andrew Bryant and Christopher Greenwood’s Maps of Gloucestershire, both dated 
1824, were drawn from original surveys. Bryant’s map lists “Turnpike and Mail 



Roads”, “Good Cross or Driving Roads” and “Lanes & Bridleways” and Greenwood 
identified  turnpike roads and cross roads. Neither purported to show footpaths.  The 
commercial nature of the maps means that routes shown are usually public and 
publicly maintainable, unless there is strong contemporary evidence which shows 
that routes are private.  The path is not shown on either map.  
 

 
Bryant 1824 
 

 
Greenwood 1824 



9.4 ‘Reprint of the first edition of the one – inch Ordnance Survey of England and 
Wales – 1828’; Sheet 69; ‘Cirencester & Swindon’   

 
These maps were produced by engineers and draughtsman of the Board of 
Ordnance in the Tower of London at the reduced scales of one inch to one mile 
taken from the pen and ink drawings of the surveyors as described in paragraph 9.2 
of this report.  The path is not shown.   
 

 
1”:1 mile OS Drawing 1828  
 

9.5 Charlton Kings Tithe Map 1848 (13.3inches to 1 mile) Glos Archives ref: 
GDR/T1/49 
 
Although not produced to record public rights of way, Tithe Maps provide important 
evidence as to the physical existence of such paths. The maps were drawn up 
under statutory authority by the Tithe Commissioners under the provisions 
contained in the Tithe Commutation Act of 1836 to show all cultivated land, arable 
and pasture, as tithe was payable on land producing crops.  It is unlikely that a tithe 
map will show public footpaths and bridleways as their effect on the tithe payable 
was likely to be insignificant.  They were required to show wasteland and roads, 
because tithe was not payable on these, although this is not necessarily an 
indication that the land was public.  Lord Denning said in Kent County Council v 
Loughlin 1975 “If a road passed over a man’s land, he would naturally require it to  
be shown so as not to pay tithe on it”. Thus a distinction is made between tithable 
and untithable land, with roads clearly marked as untithable.   
 
An 1837 amendment to the Act provided for Tithe Maps to be either first or second 
class. First class maps, being signed and sealed by the commissioners, are 
considered to be a true record of matters relating to the purposes for which the map 
was designed.  Second class maps, signed but not sealed, which failed in some, 
often minor way to meet the stringent test for first class status, are not necessarily 
inferior from a cartographic point of view.  Both first and second class maps have 



been accepted by the courts as evidence (Smith v Lister 1895).   The Charlton 
Kings Tithe Map is second class.  Plot 241 is recorded on the apportionment as 
‘Public House & Garden’. It was in the ownership of Thomas Jackson and occupied 
by William Taylor.  The path is not shown.  
 

 
Tithe Map 1848 
 

 
Tithe Map Apportionment 
 

9.6 Inclosure Award - There is no inclosure award for this area.    
 

9.7 Ordnance Survey Maps 
 
The original surveys were carried out by Royal Engineers at the time of the 
Napoleonic wars in order to better plan the transportation of ordnance around the 



country. It was only in the early 20th century that the OS evolved to become a public 
service that sold its mapping information to the public. Since the 1960s this mapping 
information has included public rights of way, which are derived from each county’s 
Definitive Map.  
 

9.8 The Ordnance Survey has produced a series of topographic maps at different scales 
notably the one inch, six inch and 1:2500. The detailed, large scale 1:2500 maps 
from the 1870s onwards provide the best evidence of the position and width of 
routes and the existence of any structures on them. These maps provide good 
evidence of the physical existence of routes at the time the map was surveyed. 
When compared with earlier, less accurate maps they can help corroborate the 
existence of routes. Ordnance Survey maps show features that physically exist and 
may label routes as footpaths and bridleways etc. However, the disclaimer which 
has been added to all editions since the 2nd edition maps (circa 1898 in 
Gloucestershire), along with official guidance to the surveyors of the maps at the 
time, states that the representation of any track or way is no evidence of a public 
right of way.   
 

9.9 Ordnance Survey Maps 25”:1mile, Published 1884 - coloured first edition.  
National Library of Scotland – sheet 27.9 
 
 This is one of the first edition sheets which used colouring. The colours identified; 

 Blue for water features 

 Burnt sienna for roads 

 Carmine for buildings made of brick or stone 

 Grey for buildings made of wood or iron. 

Using the key above, there is a wooden or iron structure shown abutting the building 
annotated as the Duke of York P.H.  The map shows an extremely narrow access 
between this wooden structure and its neighbour, No.319 London Road. To the side 
of the pub there is a boundary feature impeding access along the claimed path. 
Beyond this there is a narrow track running between solid boundaries to its junction 
with the East End Road where another boundary feature is located. 
 

 
 First Edition 25”:1mile Map (1884)  
  



9.10 Ordnance Survey Maps 25”:1mile, Revised 1900 (second) &  Revised 1921 
(Third) editions - National Library of Scotland – sheet 27.9 

   
The second (1902) & third (1921) editions show a physical feature across the 
claimed path behind the pub and at its junction with East End Road.  The second 
edition shows a third barrier at the junction with London Road between the pub and 
the neighbouring property whereas the third edition shows a change of surface at 
this point.   
  

 
Second Edition 25”:1mile map (1900) & base of Finance Act 1910 Map  
 
 

 
Third Edition 25”:1mile (1921)  
 
 
The Duke of York was extended into the adjoining house No.317 as shown on the 
1:2500 scale maps published 1955 & 1970 (shown on following page).  A planning 
permission is held by Cheltenham Borough Council referenced; 80/00615/PF 
‘permitted alterations, extensions and re-siting of existing garage building at the 
Duke of York pub, 315-317 London Road’. From this document we can infer that the 



extension took place before 1980.  The claimed path is shown annotated F.P on the 
1955 map and at this time there is only one boundary feature at the junction of the 
pub and No.319 London Road.  The 1:2500 scale map published 1970 shows the 
path to be completely open.       
      

 
25” OS Map (Published 1955)  
 
 

 
25”:1mile OS Map (Published1970) 
 

9.11  Inland Revenue, maps compiled under the Finance Act, 1910, based on 
Ordnance Survey 25": 1 mile, c.1902 edition, marked up by Inland Revenue 
c.1915, and reference books or files.  Map sheet 27/09.  

 
 The Finance Act 1910 provided for the levying of a tax upon the incremental value 

of the site itself.  The tax was to be paid every time the land changed hands. A 
Land Valuation Officer was appointed for each income tax parish and they were 
given the responsibility of plotting and recording every piece of land, assign every 



land holding a number and provide ownership and occupation details for valuation 
purposes.  The initial part of the process was the completion of a ‘Form 4’ by the 
landowner. This form asked whether the relevant unit of land ownership 
(hereditament) was subject to any public rights of way or any public rights of user. 
Information from the Form 4 was copied into Field Books in the District Valuation 
Office before the valuers went into the field to inspect and assess the 
hereditaments.   Deductions were awarded for public rights of way across land.  All 
private land including private roads were assigned an assessment number.  
Valuers would have been extremely reluctant to show any land as a public road if it 
could be assessed for duty.  Landowners and occupiers would be anxious to 
ensure that public rights of way were recorded correctly because the existence of 
such a way reduced the value of the land and thus their tax liability. The exclusion 
of a route from surrounding parcels was the common way of showing public 
highways.  

 
The claimed path is not recorded as being part of an hereditament. It is shown as 
per the Second Edition 25” OS map (published1900) as detailed in paragraph 9.10 
of this report.  
   

9.12 County Surveyor: papers relating to survey of footpaths under National 
Parks and Access to Countryside Act, 1949 (“NPACA 1949”). Glos Archives – 
K687/1/1 & K687/3/1  

 
Under this legislation, all highway authorities were required to draw up a Definitive 
Map and Statement which together would form the legal record of public rights of 
way.  The claimed path was not claimed at any stage during this process.    
 

9.13 DOCUMENTARY EVIDENCE SUMMARY 
 
No substantive documentary evidence has been found regarding the status of the 
claimed route. The path is not shown on documents drawn up under a statutory 
process in the public domain nor was it put forward by the Parish or Borough 
Council for consideration at any stage in the compilation of the definitive maps of 
1953. The OS maps show the physical representation of a path leading to the rear 
of the Duke of York pub from East End Road.  Features are shown across the path 
at the junction with East End Road, behind the pub and at the junction with London 
Road until the 1970 published map when the path is shown without barriers thus 
freely connecting East End Road and London Road. The claimed way is annotated 
F.P on the 1955 published map. Ordnance Survey’s disclaimer must be 
acknowledged with regard to these maps however; the representation of a path is 
no evidence of a public right of way.    
  

10 USER EVIDENCE  
 

10.1 Section 31(1) of the Highways Act 1980 (“s31HA80”) states that where a way 
over any land, other than a way of such character that use of it by the public 
could not give rise at Common Law to any presumption of dedication, has 
been actually enjoyed by the public ‘as of right’; without force, secrecy or 
permission and without interruption for a full period of 20 years, the way is 
deemed to have been dedicated as a highway unless “there is sufficient 
evidence that there was no intention during that period to dedicate it”.  

 
 10.2 Section 31(2) states that the period of 20 years in sub-section (1) is to be 

calculated retrospectively from the date when the right of the public to use 
the way is brought into question, whether through an overt act by the 



landowner which makes it clear to the public that their right is being 
challenged or otherwise.   

 
10.3 It is necessary to establish the date at which use of the path was challenged by the 

landowner in order to evaluate whether sufficient use prior to that date either under 
statute or at common law has established a presumption of or implied dedication. 

 
10.4 In response to Q.7. Obstructions; the applicant, who signed her PPEF on 22 April 

2008 noted that “the path was not obstructed until last week”. Although not clarified, 
it would not be unreasonable to infer that this was caused by the start of 
construction.  

 
10.5 For the purposes of s31 HA80 therefore, the year that the public’s use of the 

path was challenged is taken to be April 2008 and thus the retrospective 20 
year qualifying period of use to be considered for this report is 1988 to 2008. 

 
10.6 A total of 10 Public Path Evidence Forms (“PPEFs”) were originally submitted by 11 

individuals (including the applicant) in support of the application.   As stated earlier, 
the applicant withdrew her application on 12 April 2017 because “the developers/ 
builders have completely built over it (the claimed path (officer’s addition)) now”.   A 
further 5 individuals, who supported the application and were still living at the 
addresses supplied on their PPEFs, did not respond to the letters sent to them on 
27 September 2017 appraising them of the development and advising them that we 
would discard their PPEFs at the end of October unless they advised us that they 
wanted their evidence to be retained.   

 
10.7 4 remaining Public Path Evidence Forms (“PPEFs”) completed by 5 individual 

members of the public dating back to 1968 on foot can be analysed in support of this 
application. When considering the statutory period, all 5  individuals claimed to have 
used the path across the whole 20 year qualifying period; 1988- 2008.  A summary 
of the PPEFs and a useful bar chart of use are held at (JH5) and (JH6) respectively.  

 
10.8 In addition to establishing twenty years user, for a claim to give rise to a 

presumption of dedication, user must be without force, secrecy or permission.  Use 
that complies with these three requirements is termed user ‘as of right’.  The House 
of Lords in R v Oxfordshire County Council, ex parte Sunningwell Parish Council 
[2000] 1 AC 335 (Sunningwell) reasserted an ancient principle namely, that if 
sufficient people carry on an activity openly and for long enough without anyone 
trying to stop them, it is right and proper that the activity should be treated by the law 
as having a lawful origin. The House of Lords held that it was only necessary to 
prove that they have made use of the paths without resort to force, secrecy and as if 
they had a right to do so – that is, without having been granted any licence/ 
permission by the landowner.   

10.9 With regard to use by force, Ordnance Survey maps show a physical feature behind 
the pub. This was confirmed by the applicant, Mrs Harford, who noted in response to 
Q.5- Gates; “Yes to keep pub landlord animals safe (never locked) now removed”. 
There is no evidence that use of the path by individuals was by force.  There is no 
indication that locks were broken or the gate itself vandalised, which would have 
constituted use by force and thus preclude a claim of presumed dedication.  

10.10 There is no evidence of use of the path by secrecy.     

10.11 With regard to use by permission, the law draws a distinction between 
acquiescence by the owner on one hand and licence or permission on the other. 



User which is by acquiescence of the owner is 'as of right’ (without permission) and 
thus meets the statutory test.  However, user which is by licence or permission of 
the owner is not 'as of right’ and would thus preclude a claim of presumed or 
inferred dedication.  Permission involves some positive act or acts on the part of the 
owner, whereas passive toleration is all that is required for acquiescence.   
 

10.12 The land crossed by the claimed footpath was owned by the brewery.  This being 
the case, it is suggested that use of the route for the purpose of gaining access to 
this facility would be regarded as taking place by licence or invitation (by 
permission) rather than ‘as of right’.  
 

10.13 It is further understood that an iron plate was affixed to the wall of The Duke of York 
pub referring to the Rights of Way Act 1932. This plate or sign is likely to have been 
similar to the examples attached as (JH7).  The signs all have variations of “Right of 
Way Act 1932. This land is private – No public right of way” or “This way is not 
dedicated to the public”.  

 
10.14 A landowner’s lack of Intention to dedicate” a path as a public highway was 

considered in Godmanchester 2007, which is the authoritative case dealing with 
s31HA80.  In his leading judgement, Lord Hoffmann approved the obiter dicta of 
Denning LJ (as he then was) in Fairey v Southampton County Council [1956] who 
held “in order for there to be ‘sufficient evidence there was no intention’ to dedicate 
the way, there must be evidence of some overt acts on the part of the landowner 
such as to show the public at large – the people who use the path…that he had no 
intention to dedicate”.   

10.15 The ‘sufficient evidence’ must be inconsistent with an intention to dedicate, it must 
be contemporaneous and it must have been brought to the attention of those people 
concerned with using the way.   
 

10.16 The Rights of Way Act 1932 gave special legal status in relation to claims for public 
rights under Section 31 to certain notices erected by landowners.  This provision is 
retained in Section 31(3) Highways Act 1980 which provides that where the owner of 
the land has erected ‘in such a manner as to be visible by persons using the way a 
notice inconsistent with the dedication of the way as a highway’ then ‘the notice, in 
the absence of proof of a contrary intention, is sufficient evidence to negative the 
intention to dedicate the way as a highway.’ 
 

10.17 Notwithstanding the point made in paragraph 10.12 that access by members of the 
public to the Duke of York itself, would constitute use by invitation or permission and 
thus not user ‘as of right’, the plate or sign, whilst fixed to the wall of the Duke of 
York, constituted evidence of the landowner’s lack of intention to dedicate the path 
as a public highway and would have been sufficient to preclude any statutory claim 
of presumed dedication or inferred dedication at common law.   

10.18 The plate allegedly remained in place until the brewery extended the pub into the 
adjoining house 317.  A planning permission held by Cheltenham Borough Council; 
80/00615/PF permitted alterations, extensions and re-siting of existing garage 
building at the Duke of York pub, 315-317 London Road.  From this we can infer that 
the pub had been extended and the plate removed ©1980.  The removal of the plate 
resulted in the public being unaware of the landowner’s lack of intention to dedicate 
the path.  The subsequent use of the claimed path from this point, aside from visiting 
the pub itself, as noted on the 4 PPEFs submitted by 5 named individuals, for 
accessing the shops and post office over the qualifying period 1988 - 2008, became 



use by acquiescence, thus ‘as of right’ (without permission) allowing the claim for 
the presumption of dedication to be made.   

10.19  When considering the sufficiency of the user evidence for the qualifying period 
1988-2008 however, in R. v. SSETR (ex p. Dorset) [1999] the judge considered that, 
although the evidence within five UEFs was truthful, it was insufficient to satisfy the 
statutory test.  It follows therefore that the user evidence in association with this 
application would also fail for the same reason.   

10.20 If the test for statutory dedication under Section 31(1) of the 1980 Act fails, public 
rights may nevertheless have been dedicated at common law. For a route to have 
been dedicated at common law, there must be evidence of express or implied 
dedication of public rights by the landowner and also acceptance of such rights by 
the public.  Unlike statutory presumed dedication, there is no fixed minimum period 
of use that must be satisfied in order to prove an inference of dedication at common 
law. Mann v Brodie 1885 considered the issue of dedication at common law and 
stated that the number of users must be such as might reasonably have been 
expected, if the way had been unquestionably a public highway.  It is generally 
accepted that in remote rural areas the amount of use of a way may be less than a 
way in an area like Charlton Kings which is located on the urban fringe of 
Cheltenham. It is suggested that the low numbers of users associated with this 
application would not satisfy the ‘acceptance by the public’ element and thus fail a 
claim of inferred dedication.    

 
11. CONCLUSIONS 
 
11.1 Section 53(3) (c) (i) of the Wildlife and Countryside Act 1981 relates to the 

discovery by the Authority of evidence that shows that a right of way that is not 
shown on the map and statement subsists, or is reasonably alleged to subsist, over 
land in the area to which the map relates. 
 

11.1 Paragraph 12 of Annex B of the Department of Environment Circular 2/93 states that 
before making an order the surveying authority must be satisfied that the evidence 
discovered by the Council, when considered with all other relevant evidence 
available, shows that, on the balance of probabilities, the Definitive Map and 
Statement require modification because a right of way which is not shown on the 
map and statement subsists, or is reasonably alleged to subsist.  The relevant tests 
are now set out in section 4.4 of the Defra Rights of Way Circular 1/2009, version 2 
(October 2009).  
 

11.2 Ordnance Survey maps suggest that there was a path without barriers ©1970 until 
2008 when the access was blocked but their disclaimer makes it clear that on its 
own, this is not evidence of a public right of way. Further the 1932 Rights of Way Act 
plate attached to the pub until ©1980 would preclude a claim of presumed or 
inferred dedication. On the balance of probability however the user evidence 
submitted with this application subsequent to the removal of the plate ©1980 is 
considered insufficient to raise a statutory presumption of dedication or to infer 
dedication at common law.  

 
11.3 The recommendation therefore is that no Order be made to add the public footpath 

to the legal record of public rights of way due to insufficient evidence.   
 
 
 



12. APPENDICES: 
 
 JH1  1:5,000 location map 
 JH2  1:1250 scale map of claimed path in 2008 
  JH3  1:1250 scale map of claimed path following development  
 JH4  Photos  
 JH5  Summary of PPEFs  
  JH6  Bar Chart  
  JH7  Plates/ signs with regard to Rights of Way Act 1932 


